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HR Director’s Report
November 1, 2021

Dear Board of Directors:

Staffing:

New Hires — September-
Family Development — 2 (Assistant Teacher- Cambridge, Transportation Aide-Dix Ave)
Career & Family — 1 (Program Coordinator, Emg Services)

Turnover — September average of 135 employees including substitutes and youth.

Terminations in the month of September:

Family Development — 12 (9-Substitutes, 1- Temporary Center Aide, 1 Assistant Teacher, 1 Lead
Teacher) - Of these terminations 5 of the substitutes and 1 Asst. Teacher and 1 Teacher resigned due to
our vaccine mandate.

Career & Family — 1 Employment Counselor

Vacancies -
Family Development - as of 10/13/21
Date of Date In Start
Center Open Position(s) Vacancy Interviewing Offered Paper-work Process Date
RIVER | HS Teacher 10/7/21
Floater Teachers Aide 9/21/21
Temp Center Aide 8/31/21 X
Long Term Teachers Aide 8/23/21 X
Family Adv Long Term Temp | 4/16/21 X
Mental Health Counselor 4/16/21 No Applicants
CAMB | FloaterTeacher’s Aide 7/14/20 X
Temp Center Aide 9/14/21
EHS Teacher 9/17/21 No Applicants
Home Visitor 44 wk 9/7/21 X
HS Teachers Aide 8/19/21 No Applicants
HS Lead Teacher 12/24/20 No Applicants
DIX Temp Center Aide 9/30/21 X
HS Assistant Teacher 9/2/21 X
HS Assistant Teacher 8/30/21 X
HS Lead Teacher 5/1/21 No Applicants
HV - Specialized Sub X
GRAN | HS Teacher 7/28/21 NO Applicants
WH Teachers Aide 9/10/21
Temp Center Aide 8/31/21
Floater Teachers Aide 8/19/21 X




Career & Family Services — as of 10/20/21 1 Assistant Director Employment & Training, 1 Program
Coordinator-Transportation

Paid Family Leave —1
FMLA -4

Disability — 1
Workers Comp -0

HR Latest News:

1. NYSDOL Issues FAQs Regarding Recreational Marijuana

Earlier this month, the New York Department of Labor (DOL) published Frequently Asked Questions (FAQs)

regarding the legalization of recreational marijuana and its impact on the workplace.

The Marijuana Regulation and Taxation Act (MRTA), which legalized the recreational use of marijuana for
individuals over the age of 21 in New York, was passed in March 2021. The MRTA amended Labor Law § 201-d, to
specify that the recreational use or consumption of marijuana outside of work hours and off an employer’s
premises, constitutes lawful recreational activity. Thus, subject to limited exceptions, most employees cannot be

disciplined or discriminated against for using and/or consuming recreational marijuana.

The DOL’s FAQs confirm much of what we initially knew following the March 31, 2021 amendments to § 201-d.
Therefore, notwithstanding its position on drug testing, which is discussed in greater detail below, the DOL’s

guidance is largely unsurprising.
Disciplinary and Other Employment Action

The first portion of the FAQs relates to employee discipline. While employers generally cannot discipline
employees for their off-duty, off-premises use of recreational marijuana, the protection from discipline is not
absolute. The FAQs provide that employers may impose discipline or take action against employees who are
impaired such that they “manifest specific articulable symptoms of impairment” that diminish their performance

or interfere with an employer’s obligation to provide a safe, hazard-free workplace.

Since § 201-d was amended by the MRTA, one of employers’ burning questions has related to the meaning of
“specific articulable symptoms.” Unfortunately, the DOL declined to provide a definition, instead stating: “[t]here is
no dispositive and complete list of symptoms of impairment. Rather, articulable symptoms of impairment are
objectively observable indications that the employee’s performance of the duties of [] their position are decreased
or lessened.” By way of example the DOL explained that “the operation of heavy machinery in an unsafe and

reckless manner may be considered an articulable symptom of impairment.”

Although the DOL did not provide much clarity as to the meaning of specific articulable symptoms, it did provide
some insight as to what may not be cited by employers as articulable symptoms of impairment. For instance,

specific articulable symptoms of impairment do not include the following:


https://dol.ny.gov/system/files/documents/2021/10/p420-cannabisfaq-10-08-21.pdf

¢ Observable signs of marijuana use without more — The FAQs state that “[o]nly symptoms that provide
objectively observable indications that the employee’s performance of the essential duties or tasks of
their position are decreased or lessened may be cited” as symptoms of impairment. This suggests that
physical signs typically or stereotypically associated with marijuana use cannot, by themselves, be cited

as articulable symptoms of impairment.

o A positive test for use of marijuana — A positive test for marijuana cannot be used as a basis for articulable

symptoms of impairment because there is no test currently capable of indicating present intoxication.

e The noticeable odor of marijuana — The noticeable odor of marijuana cannot be used as a basis for
articulable symptoms of impairment without any additional indicia of impairment (i.e., diminished

performance or the creation of an unsafe, hazardous condition).

Use and Possession of Marijuana at Work

The FAQs also address employees’ use of marijuana during working hours, including meal breaks and rest periods.
Consistent with the text of § 201-d, the FAQs reiterate that employers are free to prohibit the use of recreational
marijuana during meal breaks and rest periods, including break periods during which employees are permitted to
leave the physical workplace. Similarly, employers may prohibit employees from using or consuming recreational

marijuana while they are on-call or “expected to be engaged in work.”

Employers may also prohibit employees from possessing recreational marijuana in the workplace, including
anywhere on the employer’s premises (whether the property is owned or leased), employer-owned vehicles, and
in spaces such as employee lockers and desks. However, because the DOL does not consider an employee’s private
residence to be a “worksite,” employers are limited in prohibiting employee possession of recreational marijuana
in a remote employee’s home. That being said, employers may take employment action against a remote

employee if he or she exhibits specific articulable symptoms of impairment during working hours.

Workplace policies addressing the use or consumption of recreational marijuana are neither required nor
prohibited by § 201-d. However, employers with drug use policies that pre-date the legalization of § 201-d should

review their policies to ensure compliance with the new law.
Drug Testing

As stated above, the FAQs are largely unsurprising except as they relate to drug testing. In addition to the meaning
of specific articulable symptoms, questions about the permissiveness of drug testing predominated following the
legalization of recreational marijuana. Employers were eager to ascertain whether their ability to drug test

employees for marijuana usage was impacted by the MRTA. Unfortunately, this question was left unanswered.

Unlike the MRTA and Labor Law § 201-d, neither of which expressly addressed drug testing for marijuana, the DOL
has taken the position that drug testing is not permissible unless an employer falls within one of the limited
exceptions outlined in § 201-d(4-a) (i.e., employers subject to certain federal regulations, employers who risk the

loss of federal contracts, etc.).

The DOL’s position is not supported by the plain language of § 201-d, which does not address drug testing one way
or the other. As there has not yet been litigation testing the legality of employment-related marijuana testing



following the legalization of recreational marijuana, it remains unclear as to how this issue will be resolved by the
courts.

Miscellaneous

The FAQs also address several other miscellaneous points as outlined below:

o Employee Waiver. Employers may not require employees to waive the protections of § 201-d as a condition
of future or continued employment.

e Geographical Limitations. The protections of § 201-d apply only to employees physically working in New
York State. Employees working outside of state, including those working remotely out of state for
employers with New York operations, are not covered by § 201-d.

e Covered Employers. All New York employers, both public and private, regardless of size, are subject to §
201-d.

e Covered Employees. Most employees working in New York, including students, are covered under § 201-d.
However, because recreational marijuana may only be lawfully used by adults over 21 years of age,
employees under the age of 21 are not protected. That being said, the FAQs state that employers do not
have any obligation to report employees under the age of 21 who are found to have consumed
recreational marijuana.

e Prospective Application. There is no retroactive application of § 201-d. That is, employees who were
terminated because of their use of marijuana before recreational marijuana was legalized in New York do

not have a right to reinstatement now that it is a legally consumable product.

2. Religious Exemptions May be Considered for Now — Federal Court Grants Preliminary Injunction on State
Healthcare Vaccine Mandate -

On Tuesday, Oct. 12, Judge David N. Hurd of the U.S. District Court for the Northern District of New York granted a
preliminary injunction barring the Department of Health (DOH) from enforcing a recent COVID-19 vaccination

mandate to the extent it eliminated healthcare workers’ ability to seek a religious exemption.

By way of background, in September, 17 New York healthcare workers sued the State of New York to enjoin
enforcement of the DOH mandate that they be vaccinated against COVID-19, to the extent the mandate required
their employers to deny or revoke religious exemptions to the COVID-19 vaccine. The employees sought relief from
the Court, arguing that various constitutional rights had been violated by the lack of an available religious
exemption.

As we previously reported on Sept. 14, 2021, Judge Hurd issued a temporary restraining order (TRO) in this case,
granting similar relief, but only on a temporary basis until he issued a decision on the employees’ motion for a

preliminary injunction. Yesterday, the Judge issued that decision and granted the employees’ motion.



In a written decision, Judge Hurd found that the employees had established a likelihood of success on several of
their constitutional arguments, including their claims under the Supremacy Clause and the Free Exercise Clause. He

also found that the employees would suffer irreparable harm if the preliminary injunction was not issued.

Judge Hurd’s decision is effective immediately, and bars the DOH from: (1) enforcing any requirement that
employers deny or revoke religious exemptions from COVID-19 vaccinations; (2) interfering with the granting of
such religious exemptions; and (3) taking any adverse action against persons for seeking or obtaining such religious
exemption. Importantly, however, Judge Hurd did note in his decision that an appeal might be forthcoming and

“may very well be appropriate.”

It is also important to note that Judge Hurd'’s decision does not preclude hospital and nursing home employers
from considering, and potentially denying, religious exemption requests if appropriate. Rather, the Judge’s Order
states that the DOH cannot prohibit these employers from even considering employee religious exemption

requests.

Respectfully submitted,
Mary Jarvis-Caro
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